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AGENDA

1.Corps regulatory mission, 
authorities 

2.Corps geographic jurisdiction
3.Permitting process and 

activities 
4.No Permit Required 
5.Other updates: Non-Reporting 

NWPs and Section 401 Blanket
6.Keys to a good application 

https://www.nature.org/en-us/get-involved/how-to-help/places-we-protect/heeia/. Photo credit to Sean Marrs, TNC. Accessed 20230929. 

https://www.nature.org/en-us/get-involved/how-to-help/places-we-protect/heeia/
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REGULATORY MISSION

To protect the Nation’s aquatic resources, while allowing 
reasonable development through fair, flexible and balanced 
permit decisions. 

https://web.archive.org/web/20161031135639/http://www.panoramio.com/photo/122243192. Photo by Aaron Zhu, taken 10 July 2015. Accessed 20230929. https://www.cruisemapper.com/ports/honolulu-port-84. Accessed 20230929.

https://web.archive.org/web/20161031135639/http:/www.panoramio.com/photo/122243192
https://www.cruisemapper.com/ports/honolulu-port-84
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WHAT DO WE DO?

Review Department of the 
Army (DA) “Corps” permit 

applications for certain 
activities in waters of 

the U.S.

http://www.letherer.com/permit. Accessed 20231113.

Activity-
based 

jurisdiction: 
“Regulated 

Activity”

Geographic
-based 

jurisdiction: 
“Waters of 
the U.S.”

Need a DA 
permit*

*unless an exemption applies

http://www.letherer.com/permit
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MAIN CORPS AUTHORITIES (APPLICABLE LAW)

Section 10 of the Rivers and 
Harbors Act (1899)
– Structures in and work in, over or under 

navigable waterway, i.e., tidally-influenced. 
– Purpose - to maintain navigation

Section 404 of the Clean Water Act 
(1972)
– Discharge of dredged and/or fill material into 

all waters of the United States, including 
wetlands.

– Purpose - to protect aquatic resources from 
mauka to makai. 

https://www.flickr.com/photos/40295335@N00/2602944040. Taken by Joel Abroad on June 21, 2008. Accessed 20230929. Reef: photo credit to Jen Martin 2023, accessed 20230929. 

https://www.flickr.com/photos/40295335@N00/2602944040
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JURISDICTION: TIDAL VS NON-TIDAL

Non-tidal waters
Tidal / tidally-influenced waters

Non-tidal streams

Non-tidal 
wetlands
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NEW DEFINITION OF WATERS OF THE U.S.

In Honolulu District
• Amended “January 2023 Rule"
• Effective as of September 8, 2023
• Removal of the significant nexus 

standard
• Scalia plurality opinion from Rapanos

v. U.S. (2006) on WOUS: 
o “relatively permanent, standing or 

continuously flowing bodies of 
water forming geographic features’ 
that are described in ordinary 
parlance as ‘streams, oceans, 
rivers, and lakes’”

o Adjacent wetlands = “having a 
continuous surface connection to 
WOUS”

See https://www.epa.gov/wotus for 
additional information. 

Please contact wotus-outreach@epa.gov
with any questions. 

https://www.epa.gov/wotus
mailto:wotus-outreach@epa.gov
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AMENDED 2023 RULE: FRAMEWORK 

Categories of Jurisdictional 
Waters

(a)(1)
• (i) Traditional Navigable Waters
• (ii) Territorial Seas
• (iii) Interstate Waters
(a)(2) Impoundments of Jurisdictional 
Waters
(a)(3) Tributaries
(a)(4) Adjacent Wetlands
(a)(5) Intrastate lakes and ponds that 
do not fall within (a)(1) – (a)(4) 

8

*NOTE: For efficiency, this slide’s list of the categories of jurisdictional waters are shorthand for the jurisdictional categories in the regulations. See 33 CFR 328.3(a) and 40 CFR 120.2(a).

8

The information provided in this presentation is generally relevant to implementing either the 2023 rule, as amended, or the pre-2015 regulatory regime. Determinations of 
jurisdiction are case-specific determinations based on the record, and factual concerns or questions about the application of Sackett v. EPA may be raised in the context of a 
particular determination. In addition, the agencies may in the future provide revised or additional administrative guidance to address implementation of the 2023 Rule, as 
amended, or the pre-2015 regulatory regime, consistent with Sackett.
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NOT CONSIDERED WATERS OF THE U.S. 

33 CFR Part 328.3(b)
1. Waste treatment systems
2.  Prior converted cropland
3.  Certain ditches
4.  Artificially irrigated areas
5.  Certain artificial 
lakes/ponds
6.  Pools/ornamental pools
7.  Waterfilled depressions                                      
created in dry land
8.  Swales and erosional 
features https://rmtowill.com/sand-island-wastewater-treatment-plant-primary-expansion/
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TYPES OF PERMITS
General Permits
• Nationwide Permits 
• ENG Form 6082 (most current one 

says expired, but still valid)
• Corps processing time is 60 days

Individual Permits
• Standard Permits or Letters of 

Permission
• ENG Form 4345
• Corps processing time is 120 days
• Adjacent property owner names and 

mailing addresses
• Alternatives analysis

http://southwindsorct.virtualtownhall.net/pages/swindsorct_DPW/engineering_files/JUNE2010UpdateMillerRdCulvert?Access=1

http://southwindsorct.virtualtownhall.net/pages/swindsorct_DPW/engineering_files/JUNE2010UpdateMillerRdCulvert?Access=1
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Pre-Application Meeting*   
(Optional)

Submit Permit Application
(or additional info)

Corps Review

Interagency Review

Sec. 106 Historic 
Preservation Act
- State Historic Preservation 
Division (SHPD)

Endangered 
Species Act
- NMFS
- USFWS

Sec. 401 
Water Quality
- Department of 
Health (DOH)

Coastal Zone 
Management
- DBEDT

Done with Corps Permit Process

Public Notice
15 - 30 day Review

(if applicable)

Corps Determination

Issue Permit Deny Permit

Application Complete?
No

Yes

No Permit RequiredPermit Required

Magnuson-
Stevens 
Act (EFH)
- NMFS

Other
- Laws
- Agencies: 
County, State, 
Federal

CORPS REVIEW PROCESS

Other
(as applicable)
- Sec 103
- Sec 408
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PERMITTING STORMWATER ACTIVITIES –
SECTION 10

- Structures or work in 
Section 10 waters 
(tidally-influenced)

• Dredging
• Installation, 

replacement, retrofit 
pipes and outfalls in, 
over, or under WOUS 
(not open trench)

• Temporary structural 
construction BMP

Accessed 16 August 2022. https://www.youtube.com/watch?v=tEWZ5UWwn-g
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PERMITTING STORMWATER ACTIVITIES –
SECTION 404

- Discharge of fill (all 
WOUS)
• Grading/ grubbing, 

including temporary, e.g., 
open trench installation, 
fill BMPs

• Maintain infrastructure 
with rock or concrete, 
e.g., pipes

• Stream or wetland 
restoration

• Shoreline management, 
e.g., living shoreline

Accessed 16 August 2022. https://potomac.org/blog/2018/5/22/water-quality-protection-charge-projects-success-water-improvements
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NO PERMIT REQUIRED

https://www.googleadservices.com/pagead/aclk?sa=L&ai=CmlcTdAfaYo3BONKV9AOs6KngCqqQlMNpur3pyYwQjsHwjeAkCAQQAyDN-cJwKAdgyebNh-SjpBegAZ-cwP4DyAEHqgRbT9DSkjsbEUqT0LOZHYdR5P8fS6s82vtrFEppbGIxq2EHwK_x_GwWZ9KJlzIgFWz1FpYHBP5Xs2TwaDmaGYrZrul3yoBlFpK8Ok8IRNkSBeNwxIubwyFp5zpv08AEls-PqIIEiAXpv4_QQMAFBaAGJoAH24COFYgHAZAHAqgHpr4bqAe5mrECqAfz0RuoB-
7SG6gH_5yxAqgHytwbqAfYprECoAjuqKcEsAgBwAgB0ggLEAIgBDICgEA6AQCaCSVodHRwczovL3d3dy5lYmF5LmNvbS9pdG0vMjMzODg2NTg0MjMwsQk4uvTSxpYpXrkJOLr00saWKV74CQGYCwHQCyO4DAHoDAzgEsT1s973pqO6CoIUBAgBEgDQFQHwFaHdtjb6FQwyMzM4ODY1ODQyMzCIFsAmmBYBuBbAjOwn6hYECMWwIfgWAYAXAZIXCRIHCAEQAxjqAQ&ctype=5&ved=2ahUKEwiGpY3itYv5AhWHmGoFHUCLC6QQvhd6BAgBEHY&cid=CAASFORoW0RE5hNIVvMwwLtCo_8I_G7q&dblrd=1&sival=AF15MED99SsC_wPWXOSQvmviPbsQjYr-
DyzOTozv6JVzxDYXAxsbKX8pO7Nisw_S1sdUhYo_t7SiLRV52mtsiNNZxS8UxhABYJu-9NtCNcNrVRt9yYm8Diw8uo7a486MbHUij4USeXXWdYcKeM2JhRLJHIkJowT3cReidjQ8P-SYY_Q7Z74l8khAsHldw--dHhi1hLABALZK&sig=AOD64_07nYxbmaPZndgCLZZ186yNZHwbGw&adurl=https://www.ebay.com/itm/233886584230%3Fchn%3Dps%26norover%3D1%26mkevt%3D1%26mkrid%3D711-117182-37290-
0%26mkcid%3D2%26itemid%3D233886584230%26targetid%3D1262749491342%26device%3Dc%26mktype%3D%26googleloc%3D9032814%26poi%3D%26campaignid%3D15428034462%26mkgroupid%3D133947154481%26rlsatarget%3Dpla-1262749491342%26abcId%3D9300763%26merchantid%3D114142881. Accessed 20220722

1.Activities in 
uplands

2.Non-regulated 
Activities 

3.Exemptions
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ACTIVITIES IN UPLANDS

Typical upland stormwater 
monitoring and 
management activities:

• Install weather station / 
monitoring equipment

• Rain garden
• Permeable pavers
• Bioswales
• Rainwater harvesting
• Tree planting
• Land preservation

Accessed 16 August 2022. https://www.containtherainjoco.com/rain-gardens.html



16

NON-REGULATED ACTIVITIES

Structures in Non-tidal WOUS 
(Section 404 = ONLY discharge of fill 
regulated)

• No permit required for most pipes, 
loggers, scaffolding, or weirs 
(unless cast-in-place concrete) 

Accessed 16 August 2022. https://www.fondriest.com/news/trout-run-nurtient-lake-erie-hatchery-steelhead.htm
https://www.openchannelflow.com/blog/limitations-of-thin-plate-weirs

OHWM

https://www.fondriest.com/news/trout-run-nurtient-lake-erie-hatchery-steelhead.htm
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NON-REGULATED ACTIVITIES

Work in non-tidal WOUS:  
• One-step excavation with 

upland disposal, i.e., removal 
of accumulated sediment a 
single scoop at a time

• Clearing vegetation, green 
waste, or debris (not grubbing)

Accessed 16 August 2022. https://www.vlawmo.org/news/whitaker-pond-dredging/
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SECTION 404(F) CWA PERMIT EXEMPTIONS 
•Maintenance for currently serviceable project
IF: no change to character, size, or 

scope of original fill design
Examples:
Replacing dislodged concrete panel 

from a concrete-lined channel to restore 
to previous design  No Permit 
Required

Character can include the level of 
permeability,  i.e., changing riprap to 
grouted riprap is NOT the same character 
= NOT exempt

• Other exemptions for farm/forestry roads 
and ditches

Permanent 
replacement of 
concrete slabs

Replacement of fill below 
slabs

Other method to 
fix a hole in 

concrete 
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CAVEATS TO CWA PERMIT EXEMPTIONS 

Mulch/coconut-fiber-filled socks, 
sheet piles, or water-filled forms: 

needs permit ONLY in tidal WOUS  

Gravel bags or sand bags: needs 
permit in ALL WOUS

Discharge of fillStructure

• Does not apply to work in Section 10 waters
• Exemption does NOT include fill for BMPs (e.g., sandbag berm) which requires a 

Corps permit
• Natural stream channel is NOT a constructed structure/original fill. Stream clearing 

in a natural channel needs a permit (vs exempt in concrete-lined channel) 
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NON-REPORTING NATIONWIDE PERMITS

• Regulated activities, NOT exempted

• Meet NWP terms and conditions AND: 
Activity-specific conditions for non-

reporting
ESA effect determination: no effect
Section 106 NHPA effect determination: no 

potential to cause effect

• No PCN or verification letter

Photo credit to Junior Ferreira, accessed 16 February 2021, https://unsplash.com/@juniorferreir_?utm_source=unsplash&utm_medium=referral&utm_content=creditCopyText
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SECTION 401 – BLANKET

• Blanket = Corps permit includes 
Section 401 WQC, no need to 
contact DOH directly

• most NWPs and Letter of 
Permission

• Must meet terms and conditions

Gabriel Manlake. https://unsplash.com/photos

https://unsplash.com/photo
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KEYS TO A GOOD APPLICATION

• Complete work description 
with BMPs (design % not important)
Project footprint (square feet)
Fill material(s) volumes (cubic yards)
Anticipated project duration

• Project plans with
Clear impact footprints in WOUS
WOUS limits (e.g., OHWM) 

• Other minimization efforts
• Project background info:
E.g., Substrate composition, historic 

properties

https://antiques.lovetoknow.com/about-antiques/antique-skeleton-key-identification-guide. Accessed 20220816

https://antiques.lovetoknow.com/about-antiques/antique-skeleton-key-identification-guide
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BASIC APPLICATION, PRE-APP INFORMATION

• Location of staging / stockpiling / 
access areas in uplands 
although outside Corps permit area, 

uplands info still needed for NHPA or 
ESA scope 
o Documentation of completed consultation for 

Federal applicant, e.g., FHWA

• Construction method, equipment, 
phasing, detours, BMPs 
Even if no permit is required for the 

project work, BMPs may require a 
permit
BMPs affect project effect on ESA, 

106, EFH

– Tree clearing, Night work / lights, 
Noise

Staging/stockpile

Cut 
trees

Turbidity 
curtain
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NWP Application at: 
https://www.poh.usace.army.mil/Missions/Regulatory/Permits/Nationwide-Permits/

Submit application or schedule a pre-application meeting: 
CEPOH-RO@usace.army.mil
Questions? Call: 808-835-4303

HOW TO APPLY FOR A PERMIT

https://forestpolicypub.com/2022/01/27/lets-co-design-and-co-produce-a-nepa-study-ii-what-are-your-questions/. Accessed 20230929. 

https://www.poh.usace.army.mil/Missions/Regulatory/Permits/Nationwide-Permits/
https://forestpolicypub.com/2022/01/27/lets-co-design-and-co-produce-a-nepa-study-ii-what-are-your-questions/
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